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Conclusion

As a practical matter, therefore, in light of both the De Bloos and Audi
decisions, it is unlikely that a foreign supplier might avoid a suit in Belgium
by his terminated distributor through use of an arbitration clause. On the
other hand, it is possible that agreement on such a clause could effectively
prevent the distributor from executing the Belgian decision in non-EEC
countries which are parties to the New York or European Conventions. A
foreign supplier may well not wish to rely on such thin protection, however,
particularly if it cannot effectively avoid having attachable assets in Belgium
from time to time. Consequently, the least uncertain contractual defense
against suits in Belgium by the distributor appears to be a choice of exclusive
jurisdiction with the courts of the domicile of a supplier effectively domiciled
in another country which is a party to the Brussels Convention.
EDWARD

J.

HAYWARD

Laws Governing Foreign
Investments in the Philippines
Introduction
The Philippines is an archipelago consisting of 7,100 islands lying north of
the equator and almost 966 kilometers southeast of Continental Asia. The
country's land area is 297,000 square kilometers. Comparatively speaking,
the Philippines is slightly larger than Japan or Spain. It has a population of
over 45 million with an annual population growth rate of about 2.9 percent.
Due to American influence,' the Philippines is the third largest Englishspeaking country in the world. English and Filipino (the national language)
are both official languages, but laws and regulations are published predominantly in English.
The Philippines offers a number of attractions to foreign investors. One of
its chief attractions is its rich natural resources. Some fifteen metallic and
nonmetallic ores abound in the country. It is noted as having the world's
richest chrome deposit and is ranked as a major gold producer in Asia. It has
recently become a major copper producer. The Philippines is also rich in
marine and aquatic resources; 2,177 species of fish are known to inhabit
Philippine waters.
Other attractions include relatively inexpensive but well-trained labor resources. Living costs in the Philippines are much lower than Tokyo or Hong
'The Philippines was ceded by Spain to the United States on December 10, 1898 in the Treaty
of Paris, 30 Stat. 1754, T.S. No. 343. The United States administered the Philippines until July 4,
1946 when the Philippines gained its political independence, 60 Stat. 1800, T.I.A.S. No. 1539.
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Kong. It has good office, housing, education and medical facilities, which
generally are less expensive than similar facilities in other countries in the
Asia-Pacific region.
This paper will deal with the laws governing foreign investments in the
Philippines, particularly the basic rights and guarantees granted to foreign
investors, the areas of business activities open to foreigners, the types of
business organizations available to foreign investors, the manner of establishing contacts without being considered as doing business, taxation of
aliens and foreign corporations, repatriation of foreign investments, and
immigration procedures.
I. Rights and Guarantees
Investors are entitled not only to the basic rights and guarantees under the
Constitution of the Philippines but also to repatriate investments and remit
earnings, to remit foreign exchange as may be necessary to meet the payments
of interest and principal on foreign loans and obligations, to freedom from
expropriation of investment except for public use, national welfare and defense (and then only upon payment of just compensation), to freedom from
requisition of investment except in the event and for the duration of a national emergency (and again only with just compensation). 2
ii. Basic Rules Governing Foreign
Investments in the Philippines
Foreigners intending to do business in the Philippines must as a general
rule go through the Board of Investments (BOI), which handles the application and registration of all foreign investments. The BOI is the national
agency primarily in charge of the implementation and administration of the
three basic statutes governing investment in the Philippines, namely, the Investment Incentives Act, 3 the Foreign Business Regulations Act,, and the
Export Incentives Act.' The salient features of these acts are described below.
A. The Investment Incentives Act
This Act sets the guidelines for foreign investors, delineates the areas where
investments are encouraged and provides for a comprehensive scheme of
incentives available to registered enterprises. 6 It also directs the BOI to study
'Investment Incentive Act, REPUBLIC ACT (R. A.) No. 5186, § 4.

3ld.
'R. A. No. 5455.
'R. A. No. 6135.
'A registered enterprise, to the extent it is engaged in a preferred area of investment, is granted
the following incentive benefits: (a) deduction of organizational and pre-operating expenses
from taxable income, (b) accelerated depreciation deductible from taxable income, (c) net
operating loss carry-over, (d) tax exemption on imported capital equipment, (e) tax credit on
domestic capital equipment, (f) tax credit for withholding tax on interest, (g) employment of
foreign nationals, (h) deduction for expansion reinvestment, (i) antidumping protection, (j)
protection from government competition, and (k) deduction of labor training expenses. R. A.
No. 5186, § 7.
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and prepare an investment priorities plan (IPP). 7 The IPP is a listing of
preferred areas of investment considered desirable to promote the country's
economic development.' Ordinarily, in a registered enterprise, foreign equity
is limited to 40 percent if the area is considered non-pioneer. However, such
limitation in equity participation is liberalized if the area of activity applied
for is not filled by Filipino nationals within three years after it is listed in the
IPP.
On the other hand, enterprises in preferred pioneer areas listed in the IPP
may be fully owned by foreign nationals provided that the foreign investor
will accept Filipino investment within thirty years. A preferred pioneer area is
one which, aside from being important and necessary to economic development, involves the manufacture or production of commodities of raw materials that are not being produced on a commercial scale in the Philippines, or
involves use of a new or untried design, formula or process for producing raw
materials.' For a non-Filipino national to enter into a pioneer area, the BOI
must be satisfied that adequate development of the area concerned by Philippine nationals is not possible because of a lack of local capital or because
unavailable technical skills are involved in such a project. Apart from the
incentives granted to registered enterprises, pioneer enterprises are given additional incentives.'
B. The Foreign Business Regulations Act
This Act" establishes procedures and economic guidelines regarding the
operations of foreign firms. It likewise regulates the entry of foreign investments into areas which are not otherwise registered under the Investment
Incentives Act. As a general rule, the law requires the registration of all
foreign capital investments with the BOI. Prior approval by the BOI is required whenever foreign equity participation in a business enterprise exceeds
30 percent. In approving the application to do business, the BOI sets the
following criteria:
1. That the operation or activity of such alien firm, association, partnership, corporation or other form of business organization is not inconsistent with the Investment Priorities Plan;
2. That such business or economic activity will contribute to the sound and
balanced development of the national economy on a self-sustaining
basis;
3. That the business or economic activity by the applicant would not conflict with the Constitution or laws of the Philippines;
'Id. §§ 13, 16(a).
'Id. § 3(k).

'd. § 3(h).
'0In addition to the incentives granted to registered enterprises, pioneer enterprises also enjoy
the following incentive benefits: (a) tax exemption, (b) employment of foreign nationals, and (c)
post-operative tariff protection. R. A. No. 5186, § 8.
"R. A. No. 5455.
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4. That the field of business or economic activity is not one that is being
adequately exploited by Philippine nationals; and
5. That the entry of applicant therein will not pose a clear and present
danger of promoting monopolies or combinations in restraint of
trade. '2
Normally, the BOI requires the foreign applicant to bring in a minimum of
P- 100,000'1 or an amount equivalent to at least three months working capital
in order to ensure responsibility for liabilities to resident creditors. A nonFilipino national applying to do business in the Philippines is also required to
appoint a resident agent who will act as his official representative.
C. The Export Incentives Act
Passage of the Export Incentives Act"' marked a shift in the country's
emphasis from the manufacture of items traditionally imported to the export
of manufactured goods. The Act seeks to promote diversified Philippine
exports of services and manufactured goods utilizing domestic raw materials.
One of the purposes of the Act is to develop new markets for Philippine
products. The Act grants substantial incentives to export enterprises registered with the BOI and simplifies export procedures. The Export Incentives
Act also grants incentives to enterprises and investors registered with the BOI
as export producers,'" export traders,' 6 and service exporters."
Every year, the BOI submits to the President an Export Priorities Plan
(EPP) setting forth a list of export products that should be encouraged.
Generally, an enterprise engaged in manufacturing, processing, or exporting products and/or services listed in the Export Priorities Plan must register
under the Act in order to avail itself of the specified incentives. The rights and
guarantees as well as the incentives enjoyed by enterprises registered under
the Investment Incentives Act are also available to enterprises registered under Export Incentives Act.
D. Areas Open to Foreign Investors
Foreign investors may own up to 100 percent of an enterprise and qualify
for investment incentives if they meet the requirements of any of the follow'2Id. § 4.

"Rate of exchange:-P" 7.35 is roughly equivalent to U.S. $1.00.
"R. A. No. 6135.
"A registered export producer is a firm engaged in the manufacture or processing of export
products. The firm must export its products or must sell them to a registered export trader or to
another export producer. In the latter case, the buying export producer must use the product in
its manufacturing or processing operations, or must sell the product to foreign tourists and
foreign travellers. Id. § 3(b).
"A registered export trader is one which derives at least 20 percent of his gross income from
the sale abroad of export products bought from one or more registered export producers. Id.

§ 3(c).
"A registered service exporter is one who, having complied with all the registration requirements, is engaged in exporting television or motion pictures, or musical recordings made in the
Philippines, or one who is paid in foreign currency for technical, professional or other services
rendered. Id. § 3(d).
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ing categories: (a) Pioneer area;'I (b) Preferred non-Pioneer area which the
BOI has declared open to foreign ownership because the area has remained
unfilled by Filipino nationals within three years from the time of its inclusion
in the IPP;' 9 (c) Service exporter engaged in the business of catering to foreign tourists;"0 (d) Export producer which exports 70 percent of its total
production; 2 ' (e) and enterprises operating under the export processing
zone."
A foreign investor may of course apply for 40 percent equity in any registered enterprise by making the necessary application with the BOI.
E. Limitation on Foreign Investments
The Philippines has clearly delineated the areas of the economy reserved
for Filipino ownership. The Philippine Constitution and various other statutes have reserved certain business activities to citizens or to corporations or
associations with a minimum percentage of their capital stock owned by
Filipino citizens. For example, 100 percent Filipino ownership is required in
retail trade, 3 the operation of rural banks2 ' and the mass media. 2 In banking
institutions, 70 percent of the capital must be owned by Filipinos and at least
two-thirds of the Board of Directors must also be Filipino 6 (The Monetary
Board may, however, increase the 30 percent maximum amount of foreigners
to 40 percent with the approval of the President.) In financing companies, the
required Filipino equity is 60 percent." In investment houses, at least a majority of voting stock must be owned by Filipinos.28 The Philippine Constitution limits the exploration, development, exploitation and utilization of natural resources to citizens and associations with at least 60 percent of the
capital stock owned by Filipinos.29 Such Filipino-owned or controlled corporations may enter into service contracts with any foreign person or entity
for financial, technical, management or other forms of assistance. In this
connection, Presidential Decree No. 87 encourages oil exploration by foreign
investors through service contracts with the government by giving 40 percent
of the proceeds free of taxes to the foreign investors.

'R. A. No. 5186. § 19.
"1d.
'*R. A. No. 6135, § 6.
2'-d.
"Presidential Decree No. 66.
11R. A. No. 1180.
"R. A. No. 720.
"PHIL. CONST. art. 15, § 7.
11R. A. No. 337, as amended by Presidential Decree No. 71.
"R. A. No. 5980.
"Presidential Decree No. 129.
"PHIL. CONST. art. 14, § 9.
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F. Types of Business OrganizationsAvailable to
Foreign Investors
Business organizations normally used in the Philippines are single proprietorships, partnerships and corporations. Most popular and widely used because of its inherent advantages (limited liability and pooling of capital resources) is the corporation.
A foreign investor can establish any of the following corporate devices as a
means of doing business in the Philippines:
a) A foreign investor may organize a subsidiary (domestic corporation)
either wholly owned by it or under its effective control. A subsidiary would be
a legally independent unit governed by Philippine laws. The remittance by a
subsidiary of its net earnings, after tax, to its parent as dividends are taxed at
35 percent, which may be reduced under certain conditions. A distinct advantage of a subsidiary is its independent corporate personality which frees the
foreign parent company from any contractual liabilities incurred by the subsidiary.
b) A foreign investor may establish a branch office by obtaining a license
to do business in the Philippines from the Securities and Exchange Commission (SEC) and a permit from the BOI. Branch offices are taxed only on their
net income from Philippine sources. The remittance by a branch of its
profits, after tax, to its head office are subject to the remittance tax of 15
percent.
c) The third form is the joint venture where the foreign company invests in
either a new or an existing domestic concern by purchasing part of its stock.
This procedure can best be utilized where the business area requires partial
Filipino ownership, or where the foreign company either does not possess a
sales organization or lacks business experience in the country. Approval by
the BOI is required only if such foreign investment exceeds 30 percent of the
capital of the domestic concern.
G. Forms of Establishing Contacts in the Philippines without
Being Considered as "Doing Business"
A foreign investor may establish contacts in the Philippines without being
considered as "doing business" from a legal standpoint. The following
forms of business contacts are available:
a) RegionalHeadquarters. A multinational company engaged in regional
trade and having affiliates, subsidiaries or branches in the Pacific Basin Region may set up its regional or area headquarters in the Philippines." To
qualify, the applicant must comply with the following requirements:
1. The activities of the regional headquarters shall be limited to acting as a
supervising, communicating and coordinating center for its affiliates,
subsidiaries or branches in the region.
"Presidential Decree No. 218, § 7 (1973).
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2. The headquarters will not derive any income from sources within the
Philippines and will not participate in any manner in the management
of any subsidiary or branch office which the parent company has in the
Philippines.
3. An undertaking that the multinational company will remit to the Philippines such amount as may be necessary to cover its operations in the
country, which annual amount will not be less than fifty-thousand
United States dollars ($50,000) or its equivalent in other foreign currencies.
Presidential Decree No. 218, the law allowing the establishment of regional
headquarters, was promulgated on June 16, 1973. As of December, 1978, 209
multinational companies have set up regional headquarters in the Philippines. Tax incentives and minimal immigration requirements offered under
the Decree serve as inducements.
b) Representative Office. In certain cases, a foreign investor is permitted
to set up a representative office in the Philippines. Such an office may gather
information and relay the data to its home office; it may also collect interest,
royalties and dividends on investments made by the home office, acts which
are not considered "doing business" in the Philippines.
c) Distributorship Agreement. A foreign investor may appoint a representative or distributor who is domiciled in the Philippines. Such an act will
not constitute doing business if the representative or distributor has independent status, that is, it transacts business in its own name and for its own
account rather than in the name of or for the account of a foreign principal. I'
d) Royalty or Licensing Agreement. A foreign company may enter into a
royalty or licensing agreement for the purpose of furnishing technical knowhow.
H. Taxation of A liens and Foreign Corporations
For income tax purposes, alien individuals are generally divided into two
classes, namely, resident aliens and nonresident aliens. A resident alien is
taxable in the same manner and at the same rates (progressive rates of 3
percent to 70 percent) as a citizen of the Philippines. Taxable income includes
income from all sources within and without the Philippines.
Nonresident aliens are further classified into: a) those engaged in trade or
business within the Philippines, and b) those who are not engaged in trade or
business. Nonresident alien individuals are taxed only on income from Philippine sources. The progressive rates of 3 percent to 70 percent which are
applicable to citizens and resident aliens also apply to nonresident aliens
engaged in trade or business in the Philippines. Those not so engaged are
subject to a flat rate of 30 percent on their entire income derived from sources
"Board of Investments, Rules and Regulations to Implement the Intent and Provisions of
Republic Act No. 5455, Rule I, § (f)2.
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within the Philippines, A nonresident alien is deemed engaged in trade or
business in the Philippines if he stays in the Philippines for an aggregate
period of more than 180 days during any calendar year.3"
I. The Corporate Income Tax
Domestic corporations, including joint ventures and partnerships, are
taxed at the rate of 25 percent of their annual net taxable income from worldwide sources up to -PI00,000, and 35 percent on income above P1100,000. A
5 percent development tax is levied if a domestic corporation's net income
exceeds 10 percent of its net worth. All closely held corporations are subject
to this tax regardless of their return on net worth. 3
Resident foreign corporations (those incorporated in foreign countries and
engaged in business in the Philippines) are taxed at the same rate as domestic
corporations. On the other hand, nonresident foreign corporations not registered as engaged in trade or business in the Philippines are subject to a flat
rate of 35 percent of their gross income, with no deduction allowed.
Special rates are applicable to certain types of corporate enterprises. For
example, rental, lease and charter fees payable to nonresident owners of
vessels chartered by Philippine nationals are subject to a 4.5 percent final tax.
Nonresident foreign cinematographic film owners, lessors, or distributors
are taxed at 25 percent on gross income. Interest income on foreign loans
earned by a nonresident corporation is subject to a 15 percent tax. 4
Corporations are required to file their income tax returns every quarter.
Within sixty days after the close of each quarter of the taxable year, all
corporations must file a summary return of their net incomes for the preceding quarter. On or before the fifteenth day of the fourth month following the
close of the taxable year, the corporation shall file a final adjustment return
covering the income for the entire year.
J. Repatriation of Foreign Investments and Remittances of
Profits and Dividends
On March 16, 1973, the Central Bank (CB) issued regulations governing
registration and repatriation of foreign investments and remittances of
profits and dividends. All foreign investments existing as of March 15, 1973
and those made thereafter must be registered with the Central Bank to be
entitled to repatriation and profit remittance rights. The rules on capital
repatriation are spelled out in the regulations as follows:33
a) Foreign Investments as of March 15, 1973:
(1) Investments in export oriented industries certified by the Central
Bank may be repatriated in full or in annual installments to the
"National Internal Revenue Code
3"Id. § 24.
31Id.
"Central Bank Circular No. 365.

(NAT'L

I.R.C.) of 1977 § 22.
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extent of the applicant's share in net foreign exchange earnings of
the firm for the preceding year.
(2) Investments in BOI registered enterprises engaged in the production
of import-substitute and/or export items not covered by rule a (1)
may be repatriated in three equal annual installments or to the extent of the total net foreign exchange earnings, whichever is less,
starting one year after liquidation of investment.
(3) Investments in BOI registered enterprises not engaged in the production of import-substitute items or in industries which did not
utilize domestic credit resources may be repatriated in four equal
annual installments starting one year after liquidation of investment.
(4) Investments in all other industries including investments in domestic commercial banks as of May 31, 1973 may be repatriated according to the following schedule:
$250,00 or less-Five equal annual installments after liquidation
of the investments.
Over $250,000
to $500,000-Seven equal annual installments after liquidation
of the investments.

Over $500,000-Nine equal annual installments after liquidation
of the investments.
Between the sale of investments and actual repatriation, the proceeds of cash sales may be invested by the foreign investor in foreign
currency deposits, government securities, and shares of stocks in
BOI registered or CB certified export oriented industries, subject to
the prior approval of the Central Bank. Earnings from these investments are, net of taxes, fully remittable.
b) Foreign Investments after March 15, 1973:
(1) Cash investments made in (a) CB certified export oriented industries; (b) BOI registered enterprises; or (c) CB approved Philippine
securities listed in local stock exchanges may be exchanged with the
CB by the local bank without forward cover for pesos. The exchange may be effected for a minimum of three months and a maximum of three years, renewable at the option of the investor. Such
investments minus losses may be repatriated at anytime, subject to
the terms of the exchange arrangements between the handling bank
and the CB. Likewise, investments in domestic commercial banks
made after May 31, 1973 may be repatriated at any time at the
prevailing rate of exchange.
(2) Investments in other industries which did not utilize domestic credit
resources may be repatriated in accordance with rule a, (3).
(3) Investments in other industries may be repatriated in accordance
with rule a, (4).
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K. Profit and Dividend Remittance Rule
Central Bank Circular 365 likewise prescribes the following rules for remittances of profits and dividends:
1. Profits and dividends accruing to nonresidents out of net profits realized shall, net of taxes, be allowed to be paid in full at the prevailing
exchange rate. Earnings from registered interim investments mentioned
shall, net of taxes, also be fully remittable.
2. Capital gains, profits and dividends, net of taxes, if any, realized by
foreign investments made in Central Bank approved Philippine securities listed in the local stock exchange shall be remittable in full at the
prevailing exchange rate.
3. Current profits of a branch of a foreign corporation may be remitted in
full, net of taxes, to its head office after the end of its fiscal year.
L. Immigration Procedures
A foreign national with a valid passport and smallpox vaccination certificate may enter the Philippines for business purposes under one of the four
nonimmigrant classifications. 6
1.

TEMPORARY VISITORS

Prior to arrival a visa for fifty-nine days may be secured at a Philippine
embassy or consulate abroad by any foreign national intending to visit the
Philippines. A visa for twenty-one days may be obtained upon arrival in the
country from immigration authorities. Either visa may be extended for six
months initially and then for four additional months, for a total period of
one year.
2.

SPECIAL NONIMMIGRANTS

Foreign capitalists and stockholders investing in the Philippines may remain in the country under a semipermanent, nonimmigrant status. However,
satisfactory proof of their intention to make substantial (United States
$100,000 or more) investments in the Philippines must be shown.
Fingerprinting and cash bond requirements are waived.
3.

PRE-ARRANGED EMPLOYMENT STATUS

Foreign technicians are admitted to the Philippines if they possess skills not
available in the Philippines. Pre-arranged employment status entitles the visitor to stay for a period of one year, renewable annually.
4.

PROVISIONS OF AN ECONOMIC TREATY

Under treaty-trader or treaty-investor classification, foreigners may stay in
the Philippines for a period of one year, subject to renewal. Their stay must
"Philippine Immigration Act of 1940, Commw. Act. § 613 (1940) (Phil.).
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be primarily for the purpose of carrying on trade between the Philippines and
the foreign state of which they are nationals, or for the purpose of developing
and supervising the operations of an enterprise in which they have invested.
Dependents of treaty-traders or investors, pre-arranged employees, or special nonimmigrants may also enter the country. Multiple entry visas may be
granted, but clearance from the Commission on Immigration and Deportation must be obtained prior to each departure. The re-entry of a single-entry
visa holder necessitates the issuance prior to departure of a special re-entry
permit which is valid for six months.
Conclusion
The present policy of the Philippine government is to attract foreign investors. The incentives granted under its three basic investment laws are indicative of the government's intention to continue this policy. Furthermore, the
latest decrees and pronouncements of the President of the Philippines, Ferdinand E. Marcos, are designed to give additional emphasis to the
government's posture. The U.S. News and World Report quotes President
Marcos as saying:
We're interested in all forms of foreign capital and would like to emphasize two
things: we will offer as much incentive as is possible, and foreign capital will be
protected. There will be no confiscation while I'm President. Such things as the
amortization of investment, retirement of capital and transmittal of profits are
guaranteed.
Foreign investors have responded with some alacrity. In 1971, total foreign
investment approved by the BOI was only -P148,478,000, whereas in 1978 it
surged to-P 548,424,000. Despite the worldwide recession and the oil crisis,
indications are that the flow of foreign investments into the Philippines will
remain high.
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